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  CAUSE NO. 141-307474-19 
 
VICTOR MIGNOGNA, § IN THE DISTRICT COURT 
 Plaintiff, § 
  § 
v.  § 
  § 141st JUDICIAL DISTRICT 
FUNIMATION PRODUCTIONS, LLC, § 
JAMIE MARCHI, MONICA RIAL, § 
AND RONALD TOYE, § 
 Defendants § TARRANT COUNTY, TEXAS 
 

PLAINTIFF’S RESPONSE TO 
DEFENDANTS’ SPECIAL EXCEPTIONS 

 
TO THE HONORABLE JUDGE OF SAID COURT: 
 

Plaintiff Victor Mignogna responds to Defendants Monica Rial’s and Ronald Toye’s 

special exceptions to Plaintiff’s Original Petition as follows: 

1.  Defendants’ Special Exception to Plaintiff’s Defamation Claim 

 In Paragraph 12 of their May 13, 2019 Defendants’ Original Answer, Monica and 

Ronald raised the following special exception: 

12. Defendants specially except to Section VI, A, of Plaintiff's Original 
Petition, titled “Defamation’ on the basis that it fails to state any cause of 
action for any allegedly defamatory statement that is time-barred because of 
Plaintiff’s failure to comply with the notice requirements set forth under the 
Texas Defamation Mitigation Act. 
 

 The Texas Defamation Mitigation Act (Texas Civil Practice & Remedies Code 

sections 73.051-73.062) requires a plaintiff to make “a timely and sufficient request for a 

correction, clarification, or retraction from the defendant … during the period of limitation 

for commencement of an action for defamation.” TEX. CIV. PRAC. & REM. CODE 

§73.055(a)-(b). Before filing his lawsuit, Vic sent the required request to both Monica and 

Ronald on April 12, 2019 complaining about tweets they published between January-April 

2019. Exhibit A (April 30, 2019 letter from Casey S. Erick to Ty Beard, attached hereto and 
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incorporated by reference, acknowledging receipt of the TDMA letters and attaching 

copies). Vic’s requests coincide with the tweets and publication timeline (i.e., January-April 

2019) identified in his petition. Plaintiff’s Original Petition at ¶¶15-17, 19-20, 23-28, 30-35. 

Since the statute of limitation for defamation is one year from the date of publication, TEX. 

CIV. PRAC. & REM. CODE §16.002, a TDMA request for retraction sent within 90 days (at 

the latest) of publication would be within the “period of limitation for commencement of an 

action for defamation.” Moreover, Vic specifically alleged that all conditions precedent to 

his claims (e.g., the request for retraction under the TDMA) had been performed or 

occurred. Plaintiff’s Original Petition at ¶36.  Hence, Monica’s and Ronald’s special exception 

in paragraph 12 of their Defendants’ Original Answer lacks any basis in law or fact.1 

 Nonetheless, to be abundantly clear, Vic has amended his petition to specifically 

allege the required TDMA request was sent to both Monica and Ronald on April 12, 2019 

complaining about tweets they published between January-April 2019. Plaintiff’s Amended 

Petition at ¶36. Accordingly, Monica’s and Ronald’s special exception in paragraph 12 of 

their Defendants’ Original Answer is moot. 

2.  Defendants’ General Special Exception to Plaintiff’s Other Claims 

 In Paragraph 13 of their May 13, 2019 Defendants’ Original Answer, Monica and 

Ronald raised the following special exception: 

                                                 
1 Even if Monica and Ronald believe they must specially except as a condition to claiming Vic’s claims are 
barred by limitations, see Tullis v. Georgia-Pacific Corp., 45 S.W.3d 118, 128 (Tex. App.—Fort Worth 2000, 
no pet.) (defendant seeking dismissal based on statute of limitations must first file a special exception giving 
the plaintiff an opportunity to respond), CPRC §73.055 is not a basis for dismissal. Hardy v. Communication 
Workers of America Local 6215 AFL-CIO, 536 S.W.3d 38, 48 (Tex. App.—Dallas 2017, pet. denied). Rather, 
if Monica and Ronald thought that Vic’s request did not incorporate all tweets for which he is suing them, they 
should have filed a motion to declare the April 12, 2019 request insufficient or untimely by the 60th day after 
service of the claim. TEX. CIV. PRAC. & REM. CODE §73.058(c). Since they were served on April 19, 2019 
(Exhibit B, April 19, 2011 Rule 11 Agreement attached hereto and incorporated herein by reference), Monica 
and Ronald had to file such motion by June 18, 2019. They did not. 
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13. Defendants specially except [to] Section VI, B-E of Plaintiff's Original 
Petition, on the grounds that the allegations are so general, vague and 
unclear, they fail to apprise Defendants of what Plaintiff expects to prove. 
 
A special exception must point out intelligibly and with particularity the defect, 

omission, obscurity, duplicity, generality, or other insufficiency in the allegations. TEX. R. 

CIV. P. 91. General allegations that a petition is vague or indefinite is not sufficient to 

identify the defect but rather a prohibited general demurrer that should be overruled. 

Chambers v. American Hallmark Insurance Co. of Texas, 465 S.W.3d 389, 398 (Tex. 

App.—Corpus Christi 2015, no pet.). Here, Monica and Ronald merely allege that Sections 

VI, B-E, of Vic’s petition are “general, vague and unclear”; this is simply a general demurrer 

that should be overruled. 

Nevertheless, in his petition, Vic pointed out several of the contracts and 

relationships he enjoyed with conventions and how they were affected by Monica’s and 

Ronald’s actions. Plaintiff’s Original Petition at ¶¶20, 22-27. Later, incorporating prior 

paragraphs by reference, he alleged that Monica and Ronald willfully and intentionally 

interfered with these contracts, unlawfully prevented others from fruition, and conspired to 

accomplish these ends unlawfully. Id., at ¶¶40-48. These allegations give anyone reading 

Vic’s petition a good idea of what he intends to prove. 

Furthermore, a petition is sufficient if it gives fair and adequate notice of the facts 

upon which the pleader bases his claim; the key inquiry is whether the opposing party can 

ascertain the nature and basic issues of the controversy and what testimony will be relevant. 

DeRoeck v. DHM Ventures, LLC, 556 S.W.3d 831, 835 (Tex. 2018), reh’g denied (Oct. 19, 

2018) (internal citations omitted).  Despite claiming that Vic’s allegations “are so general, 

vague and unclear, they fail to apprise [Monica and Ronald] of what [Vic] expects to 
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prove,” Monica and Ronald were able to plead 25 affirmative defenses in response. Their 

numerous affirmative defenses belie an argument that Vic’s allegations are general, vague 

and unclear, and the Court should overrule the special exception in paragraph 13 of their 

May 13, 2019 Defendants’ Original Answer. 

3.  Defendants’ Special Exception to Plaintiff’s Claim for Damages 

 In Paragraph 14 of their May 13, 2019 Defendants’ Original Answer, Monica and 

Ronald raised the following special exception: 

14. Defendants specially except to the entirety of Plaintiff's Original 
Petition regarding the relief sought and asks the Court to require Plaintiff to 
specify the maximum amount that Plaintiff claims. 
 
The Texas Rules of Civil Procedure state that “upon special exception the court shall 

require the pleader to amend so as to specify the maximum amount claimed.” TEX. R. CIV. 

P. 47.  Rather than waste the Court’s time on an easily resolved issue, Vic has amended his 

petition to state the maximum amount claimed. Plaintiff’s Amended Petition at ¶7. Thus, the 

special exception raised in paragraph 14 of Monica’s and Ronald’s Defendants’ Original 

Answer is moot. 

4.  Defendants’ Special Exception to Plaintiff’s Claim for Tortious Interference with 
Existing Contracts 
 
 In Paragraph 15 of their May 13, 2019 Defendants’ Original Answer, Monica and 

Ronald raised the following special exception: 

15. Defendants specially except to Section VI, B of Plaintiff's Original 
Petition because Plaintiff did not plead all elements of his tortious interference 
with existing contracts cause of action. Specifically, Plaintiff did not include 
the elements of Defendants' knowledge of any alleged contract, that 
Defendants interfered with any alleged contract, that Defendants intended to 
interfere, and Defendants' interference was the proximate cause of Plaintiff's 
damages. 
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The elements for a claim of tortious interference with an existing contract are (1) the 

existence of a contract subject to interference, (2) willful and intentional interference, (3) the 

willful and intentional interference caused damage, and (4) actual damage or loss occurred. 

Exxon Mobil Corp. v. Rincones, 520 S.W.3d 572, 588 (Tex. 2017). Accordingly, Vic 

incorporated his factual allegations by reference and then pled each of these elements: 

Vic enjoyed contracts with multiple conventions prior to the Defendants’ 
tortious conduct. However, the Defendants willfully and intentionally 
interfered with these contracts proximately causing cancellation, termination, 
even breach, of these contracts by the convention producers thereby causing 
Vic actual and consequential damages in excess of the minimal jurisdictional 
amounts of this Court. 
 

Plaintiff’s Original Petition, at ¶¶40-41. 

Notably, the elements of this claim do not specifically include a defendant’s 

knowledge of the contracts, Exxon Mobil Corp., 520 S.W.3d at 588, though (presumably) 

the defendant’s knowledge and intent are implied by (if not definitively included in) an 

allegation that the defendant acted “willfully and intentionally.”2 Nevertheless, to be 

abundantly clear, Vic has amended his petition to specifically plead that Defendants knew 

of the contracts with which they interfered. Plaintiff’s Amended Petition at ¶42. Thus, the 

special exception raised in paragraph 15 of Monica’s and Ronald’s Defendants’ Original 

Answer is moot. 

5.  Defendants’ Special Exception to Plaintiff’s Claim for Tortious Interference with 
Prospective Contracts 
 
 In Paragraph 16 of their May 13, 2019 Defendants’ Original Answer, Monica and 

Ronald raised the following special exception: 

                                                 
2 See BLACK'S LAW DICTIONARY (11th ed. 2019) definitions of “intentional” (the quality, state, or condition of 
being set to do something) and “willful” (voluntary, intentional, involving conscious wrong). 
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16. Defendants specially except to Section VI, C of Plaintiff's Original 
Petition because Plaintiff did not plead all elements of his tortious interference 
with prospective business relations cause of action. Specifically, Plaintiff did 
not include the element of a specific business relationship, Defendants knew 
about the relationship, that the alleged interference was more than an 
incidental result, and Defendant's conduct was independently tortious. 
 
The elements for a claim of tortious interference with a prospective contract are (1) 

there was a reasonable probability that the plaintiff would have entered into a business 

relationship with a third party, (2) the defendant either acted with a conscious desire to 

prevent the relationship from occurring or knew the interference was certain or substantially 

certain to occur as a result of the conduct, (3) the defendant’s conduct was independently 

tortious or unlawful, (4) the interference proximately caused the plaintiff injury, and (5) the 

plaintiff suffered actual damage or loss as a result. Coinmach Corp. v. Aspenwood 

Apartment Corp., 417 S.W.3d 909, 923 (Tex. 2013). Accordingly, Vic’s claim incorporated 

the factual allegations by reference and included each of these elements: 

There was reasonable probability that Vic would have entered into 
agreements with other production companies and conventions; however, the 
Defendants’ unlawful actions prevented these relationships from occurring. 
The Defendants’ unlawful actions were taken without justification or cause; 
indeed, the Defendants were motivated by malice. The Defendants’ tortious 
interference proximately caused Vic actual and consequential damages, 
including lost profits, in excess of the minimal jurisdictional amounts of this 
Court.  The Defendants’ conduct was willful, fraudulent, malicious and in 
wanton disregard for Vic thereby entitling him to punitive damages in an 
amount to be determined at trial. 
 

Plaintiff’s Original Petition, at ¶¶43-45. 

While, presumably, accusing Defendants of acting willfully, intentionally and 

maliciously means Vic alleged that they knew about the relationships and their interference 

was more than incidental,3 nevertheless, to be abundantly clear, Vic has amended his 

                                                 
3 See BLACK'S LAW DICTIONARY (11th ed. 2019) definitions of “malice” (intent, without justification or excuse, 
to commit a wrongful act); supra at footnote 2. 
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petition to specifically plead that Defendants knew of these relationships, that their conduct 

was independently tortious, and that their actions were not merely an incidental result but 

were unlawful. Plaintiff’s Amended Petition at ¶45. Thus, the special exception raised in 

paragraph 16 of Monica’s and Ronald’s Defendants’ Original Answer is therefore moot. 

6.  Defendants’ Special Exception to Plaintiff’s Claim of Civil Conspiracy 
 
 In Paragraph 17 of their May 13, 2019 Defendants’ Original Answer, Monica and 

Ronald raised the following special exception: 

17. Defendants specially except to Section VI, D of Plaintiff’s Original 
Petition because Plaintiff did not plead all elements of his civil conspiracy 
allegation. Specifically, Plaintiff did not include the element of unlawful 
purpose, lawful purpose by unlawful means, the members had a meeting of 
the minds on the object or course of action, one of the members committed an 
unlawful, overt act to further the object or course of action, and how this 
proximately caused Plaintiffs damages. 
 
The elements for a claim of civil conspiracy are (1) a combination of two or more 

persons seeking to accomplish an object or course of action, (2) the persons reach a meeting 

of the minds on the object or course of action, (3) one or more unlawful, overt acts are taken 

in pursuance of the object or course of action, and (4) damages occur as a proximate result. 

First United Pentecostal Church of Beaumont v. Parker, 514 S.W.3d 214, 222 (Tex. 2017). 

Vic’s petition alleged: 

The Defendants conspired and acted in concert to defame Vic, interfere with 
his existing contracts, and interfere with his prospective business relations, 
and each knowingly assisted and participated in the other’s actions. The 
Defendants’ civil conspiracy proximately caused Vic actual and consequential 
damages, including lost profits, in excess of the minimal jurisdictional 
amounts of this Court for which each of the Defendants is jointly and 
severally liable with the other Defendants. The Defendants’ conduct was 
willful, fraudulent, malicious and in wanton disregard for Vic thereby 
entitling him to punitive damages in an amount to be determined at trial for 
which each of the Defendants is jointly and severally liable with the other 
Defendants. 
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Plaintiff’s Original Petition, at ¶¶47-48. 

While alleging that Defendants “conspired and acted in concert” and “knowingly 

assisted and participated in the other’s actions” to defame Vic and tortiously interfere with 

his current and prospective business certainly sounds like alleging they had a meeting of the 

minds on an unlawful object or course of action and at least one committed an unlawful, 

overt act to further the object or course of action; nevertheless, to be abundantly clear, Vic 

has amended his petition to specifically plead that Defendants acted unlawfully (or, 

alternatively, lawfully by unlawful means) and caused him damage according to the 

previously pled claims. Plaintiff’s Amended Petition at ¶48. Thus, the special exception raised 

in paragraph 17 of Monica’s and Ronald’s Defendants’ Original Answer is moot. 

III. PRAYER 

WHEREFORE, Victor requests that the Court overrule and deny Monica’s and 

Ronald’s special exceptions and award him such other and further relief to which he may be 

entitled at law or in equity.  Plaintiff prays for general relief. 

Respectfully submitted, 
BEARD HARRIS BULLOCK HUGHES 
 
By:     /s/ Ty Beard  

Ty Beard 
Texas Bar No. 00796181 
Carey-Elisa Christie 
Texas Bar No. 24103218 
Kristina M. Ross 
Texas Bar No. 24069173 
Jim E. Bullock 
Texas Bar No. 00795271 
100 Independence Place, Suite 101 
Tyler, Texas 75703 
(903) 509-4900 [T] 
(903) 509-4908 [F] 
Ty@beardandharris.com 
Carey@beardandharris.com 
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Kristina@beardandharris.com 
Jim@beardandharris.com 
 
Attorneys for Plaintiff 

 
Certificate of Service 

The undersigned certifies that the foregoing motion was electronically filed today 
and served via electronic filing manager on counsel of record. 
 
  /s/ Ty Beard  
  Date: July 12, 2019 
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2100 Ross Avenue, Suite 750, Dallas, TX  75201 · (214) 379-0722 · Direct (214) 379-0732 · Mobile (214) 243-6059 · Fax (214) 373-4714 
Email: CErick@kesslercollins.com  

  

 
 
 

Tuesday, April 30, 2019 
 

Via E-service 
Ty Beard, Senior Partner 
Beard Harris Bullock Hughes, Attorneys at Law 
100 Independence Place #300 
Tyler, Texas 75703 
 

Re:  Cause No. 141-307474-19; Victor Mignogna, Plaintiff v. Funimation Productions, 
LLC, Jamie Marchi, Monica Rial, and Ronald Toye, Defendants, 141st District 
Court, Tarrant County, Texas 

 
Mr. Beard,  
 
 I write regarding Plaintiff’s April 12, 2019 requests for correction, clarification, or 
retraction made under Texas Civil Practice & Remedies Code (CPRC) §§73.052 and served on 
Defendants Monica Rial and Ronald Toye.  For ease of reference, I attach copies of the letters as 
exhibits A and B and incorporate them here in their entirety.  You are already in possession of the 
supporting documents, so they are not included with this letter. 
 
 Be advised that, in accordance with CPRC §73.056, Defendants ask that Plaintiff provide 
reasonably available information regarding the falsity of the alleged defamatory statements, cited 
in exhibits A and B, not later than the 30th day after receipt of this request.   
 
 I look forward to hearing from you.   
 
  
       Very truly yours, 
 

 
 
       Casey S. Erick 
 

141-307474-19
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